In support of its arguments that the violation was not
"S & S," contestant/respondent maintains that Inspector Teel
indicated that when considering the condition and likelihood
of the occurrence of a hazard in the area, it was possible
that he indicated to others present that he would not have
marked the citation as "S & S," but that he did so on the
instructions of his supervisor, MSHA Inspector George Vargo,
who had not been underground to see the conditions.  Further,
contestant/respondent maintains that Mr. Teel marked the
citation "S & S" because he thought the air in the belt entry
should not have been coursed in the direction of the face,
even though the operator was doing so in compliance with
a ventilation plan modification approved by MSHA (Tr. 177-179) .
In support of these contentions, contestant/respondent offered
the corroborating testimony of Mr. Burkhart, indicating that
Mr. Teel admitted to him that he would not have marked the
citation "S & S," but did so on instructions from his supervisor
(Tr. 392-393).

I fail to comprehend MSHA1s position with respect to
the "S & S" finding made by Inspector Teel in connection
with citation 2124098.  His principal concern was that the
manner in which the area was being ventilated would cause
any smoke from a fire to go to the face.  Yet, MSHA approved
the very same ventilation plan which the inspector is concerned
about.  Further, MSHA's counsel conceded that the mine
operator here has not violated any ventilation regulations
or policies, and indicated as follows (Tr. 174-175):

JUDGE KOUTRAS:  But if it were not for the
fact that the smoke would be directed toward
the face, there wouldn't .be an S&S in this
case, would there?

MS. CRONAN:  That's what the Inspector has
testified.  That was the determination
that was made.

JUDGE KOUTRAS:  So if you didn't have the
modification and the smoke still went to the
face, there would be another violation they
would be faced with?

MS. CRONAN:  That's right.

JUDGE KOUTRAS:  But in this case, the approved
ventilation system, in the event of -a fire, would
take the smoke to the face?

MS. CRONAN:  That's right.enerated by belt
